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§ 23.206 Delegation of authority to the 
Director of the Division of Swap 
Dealer and Intermediary Oversight 
to establish an alternative compli-
ance schedule to comply with daily 
trading records. 

(a) The Commission hereby delegates 
to the Director of the Division of Swap 
Dealer and Intermediary Oversight or 
such other employee or employees as 
the Director may designate from time 
to time, the authority to establish an 
alternative compliance schedule for re-
quirements of § 23.202 that are found to 
be technologically or economically im-
practicable for an affected swap dealer 
or major swap participant that seeks, 
in good faith, to comply with the re-
quirements of § 23.202 within a reason-
able time period beyond the date on 
which compliance by such swap dealer 
or major swap participant is otherwise 
required. 

(b) A request for an alternative com-
pliance schedule under this section 
shall be acted upon by the Director of 
the Division of Swap Dealer and Inter-
mediary Oversight within 30 days from 
the time such a request is received, or 
it shall be deemed approved. 

(c) Relief granted under this section 
shall not cause a registrant to be out of 
compliance or deemed in violation of 
any registration requirements. 

(d) Notwithstanding any other provi-
sion of this section, in any case in 
which a Commission employee dele-
gated authority under this section be-
lieves it appropriate, he or she may 
submit to the Commission for its con-
sideration the question of whether an 
alternative compliance schedule should 
be established. Nothing in this section 
shall be deemed to prohibit the Com-
mission, at its election, from exer-
cising the authority delegated in this 
section. 

Subpart H—Business Conduct 
Standards for Swap Dealers 
and Major Swap Participants 
Dealing With Counterparties, 
Including Special Entities 

SOURCE: 77 FR 9822, Feb. 17, 2012, unless 
otherwise noted. 

§ 23.400 Scope. 
The sections of this subpart shall 

apply to swap dealers and, unless oth-
erwise indicated, major swap partici-
pants. These rules are not intended to 
limit or restrict the applicability of 
other provisions of the Act and rules 
and regulations thereunder, or other 
applicable laws, rules and regulations. 
The provisions of this subpart shall 
apply in connection with transactions 
in swaps as well as in connection with 
swaps that are offered but not entered 
into. 

§ 23.401 Definitions. 
(a) Counterparty. The term 

‘‘counterparty,’’ as appropriate in this 
subpart, includes any person who is a 
prospective counterparty to a swap. 

(b) Major swap participant. The term 
‘‘major swap participant’’ means any 
person defined in Section 1a(33) of the 
Act and § 1.3 of this chapter and, as ap-
propriate in this subpart, any person 
acting for or on behalf of a major swap 
participant, including an associated 
person defined in Section 1a(4) of the 
Act. 

(c) Special Entity. The term ‘‘Special 
Entity’’ means: 

(1) A Federal agency; 
(2) A State, State agency, city, coun-

ty, municipality, other political sub-
division of a State, or any instrumen-
tality, department, or a corporation of 
or established by a State or political 
subdivision of a State; 

(3) Any employee benefit plan subject 
to Title I of the Employee Retirement 
Income Security Act of 1974 (29 U.S.C. 
1002); 

(4) Any governmental plan, as defined 
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29 
U.S.C. 1002); 

(5) Any endowment, including an en-
dowment that is an organization de-
scribed in Section 501(c)(3) of the Inter-
nal Revenue Code of 1986 (26 U.S.C. 
501(c)(3)); or 

(6) Any employee benefit plan defined 
in Section 3 of the Employee Retire-
ment Income Security Act of 1974 (29 
U.S.C. 1002), not otherwise defined as a 
Special Entity, that elects to be a Spe-
cial Entity by notifying a swap dealer 
or major swap participant of its elec-
tion prior to entering into a swap with 
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the particular swap dealer or major 
swap participant. 

(d) Swap dealer. The term ‘‘swap deal-
er’’ means any person defined in Sec-
tion 1a(49) of the Act and § 1.3 of this 
chapter and, as appropriate in this sub-
part, any person acting for or on behalf 
of a swap dealer, including an associ-
ated person defined in Section 1a(4) of 
the Act. 

§ 23.402 General provisions. 
(a) Policies and procedures to ensure 

compliance and prevent evasion. (1) Swap 
dealers and major swap participants 
shall have written policies and proce-
dures reasonably designed to: 

(i) Ensure compliance with the re-
quirements of this subpart; and 

(ii) Prevent a swap dealer or major 
swap participant from evading or par-
ticipating in or facilitating an evasion 
of any provision of the Act or any regu-
lation promulgated thereunder. 

(2) Swap dealers and major swap par-
ticipants shall implement and monitor 
compliance with such policies and pro-
cedures as part of their supervision and 
risk management requirements speci-
fied in subpart J of this part. 

(b) Know your counterparty. Each 
swap dealer shall implement policies 
and procedures reasonably designed to 
obtain and retain a record of the essen-
tial facts concerning each counterparty 
whose identity is known to the swap 
dealer prior to the execution of the 
transaction that are necessary for con-
ducting business with such 
counterparty. For purposes of this sec-
tion, the essential facts concerning a 
counterparty are: 

(1) Facts required to comply with ap-
plicable laws, regulations and rules; 

(2) Facts required to implement the 
swap dealer’s credit and operational 
risk management policies in connec-
tion with transactions entered into 
with such counterparty; and 

(3) Information regarding the author-
ity of any person acting for such 
counterparty. 

(c) True name and owner. Each swap 
dealer or major swap participant shall 
obtain and retain a record which shall 
show the true name and address of each 
counterparty whose identity is known 
to the swap dealer or major swap par-
ticipant prior to the execution of the 

transaction, the principal occupation 
or business of such counterparty as 
well as the name and address of any 
other person guaranteeing the perform-
ance of such counterparty and any per-
son exercising any control with respect 
to the positions of such counterparty. 

(d) Reasonable reliance on representa-
tions. A swap dealer or major swap par-
ticipant may rely on the written rep-
resentations of a counterparty to sat-
isfy its due diligence requirements 
under this subpart, unless it has infor-
mation that would cause a reasonable 
person to question the accuracy of the 
representation. If agreed to by the 
counterparties, such representations 
may be contained in counterparty rela-
tionship documentation and may sat-
isfy the relevant requirements of this 
subpart for subsequent swaps offered to 
or entered into with a counterparty, 
provided however, that such 
counterparty undertakes to timely up-
date any material changes to the rep-
resentations. 

(e) Manner of disclosure. A swap deal-
er or major swap participant may pro-
vide the information required by this 
subpart by any reliable means agreed 
to in writing by the counterparty; pro-
vided however, for transactions initi-
ated on a designated contract market 
or swap execution facility, written 
agreement by the counterparty regard-
ing the reliable means of disclosure is 
not required. 

(f) Disclosures in a standard format. If 
agreed to by a counterparty, the disclo-
sure of material information that is ap-
plicable to multiple swaps between a 
swap dealer or major swap participant 
and a counterparty may be made in 
counterparty relationship documenta-
tion or other written agreement be-
tween the counterparties. 

(g) Record retention. Swap dealers and 
major swap participants shall create a 
record of their compliance with the re-
quirements of this subpart and shall re-
tain records in accordance with sub-
part F of this part and § 1.31 of this 
chapter and make them available to 
applicable prudential regulators upon 
request. 
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